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MEMORANDUM

WALDMAN, J. March 31, 1999
| . | nt r oducti on

Presently before the court are plaintiff’s notion for
partial summary judgnment and defendant Specialty Insurance
Agency’s notion for sumrary judgnent.

Plaintiff seeks a declaration that an insurance policy
i ssued to defendant Deli by Foodarama (Deli) is void (count 1I).
Plaintiff asserts clains for breach of contract (count I1) and
negl i gence (count I11) against defendant Specialty Insurance
Agency, Inc. (Specialty). Plaintiff asserts clainms for breach of
contract (count 1V) and for negligence agai nst defendant First
Nat i onal Fi nancial Services, Inc. (First National) (count V
m sl abel ed as count 1V). In count VI, (mslabeled as count V),
plaintiff asserts comon-|aw fraud cl ai ns agai nst Deli, G en

Rosenwal d, Deli’s president and secretary, and First National.



In count VIl (m slabeled as count VI) plaintiff asserts a claim
agai nst these defendants under the Pennsylvani a | nsurance Fraud
Act, 18 Pa. C.S. A 8 4117, et seq., and in count VIII (m slabel ed
as count VIlI) a claimunder the New Jersey |Insurance Fraud
Prevention Act, N J. State. Ann. 17:33 A-1, et seq.! Defendant
Deli has asserted counterclains for bad faith pursuant to 42 Pa.
C.S.A 8 8371 and for comon-law fraud, alleging that plaintiff
knew or shoul d have known of the m srepresentati ons when it chose
to continue insuring Deli.

Plaintiff seeks sunmmary judgnment on its claimfor a
declaration that an insurance policy it issued to defendant Del
by Foodarama is void, on its breach of contract and
i ndemmi fication clainms agai nst defendant Specialty, on its
statutory insurance fraud claimagainst Deli, its president, den
Rosenwal d, and defendant First National, and on Deli’s
counterclains for bad faith and common-|aw fraud. Defendant
Specialty has noved for summary judgnent on plaintiff’s contract
and i ndemi fication clains.?

Def endant Deli has not responded to plaintiff’s notion.

! Plaintiff never again nentions the New Jersey |aw

claimin any subm ssion including its notion and brief. The
policy in question was delivered in Pennsyl vani a.

2 Al'l of the parties rely on and assune the
applicability of Pennsylvania lawwith regard to each claim
presented. Accordingly, the court has addressed the clains in
t he context of Pennsyl vania | aw



l. Legal Standard

In considering a notion for sunmmary judgnment, a court
det erm nes whet her "the pl eadi ngs, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of
material fact and that the noving party is entitled to judgnent

as a matter of law" Fed. R Cv. P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 247 (1986); Arnold Pontiac-GVC, Inc.

V. Ceneral Mtors Corp., 786 F.2d 564, 568 (3d Cr. 1986). Only

facts that nay affect the outcone of a case are "material."
Anderson, 477 U.S. at 248. Al reasonable inferences fromthe
record nust be drawn in favor of the non-npbvant. See id. at 256.
Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enment on

which it bears the burden of proof. See J.F. Feeser, Inc. V.

Serv-A-Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990) (citing

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)), cert.

denied, 499 U. S. 921 (1991). The non-noving party may not rest
on his pleadings, but nust cone forward with evidence from which
a reasonable factfinder could render a verdict in his favor. See

Anderson, 479 U.S. at 248; WIllians v. Borough of Wst Chester,

891 F.2d 458, 460 (3d Cir. 1989); Wods v. Bentsen, 889 F. Supp.

179, 184 (E.D. Pa. 1995).



Even when the nonnovant fails to respond, the
court nust evaluate the nerits of the notion and determ ne
whet her the novant is entitled to judgnent as a matter of |aw

Custer v. Pan Anerican Life Insurance Co., 12 F.3d 410, 416 (4th

Cr. 1993); Anchorage Assoc. v. Virgin Islands Bd. of Tax Review,

922 F.2d 168, 175 (3d Cr. 1990); Ganci v. Borough of Jenki ntown,

1998 W. 175881, *2 (E.D. Pa. Apr. 14, 1998).
I11. Facts

From t he conpetent evidence of record the pertinent
facts, as uncontested or otherw se noted and respectively
construed in the light nost favorable to each nonnovant, are as
fol |l ow

Plaintiff and defendant Specialty had a general agency
agreenent under which Specialty was to "produce, underwite, bind
and issue insurance policies" on behalf of plaintiff.
Plaintiff’s underwiting guidelines provided in pertinent part

that "[r]isks denonstrating any of the followi ng characteristics

are not eligible for this program... [e]stablishnents that have

exhi bited signs of operational difficulties ... includ[ing] claim
frequency, citations, revocation of license, law suits ...

[e] stablishnents that have sustained a | oss in excess of $15, 000
in the last five years." (enphasis in original). Plaintiff

provi ded that an application for a policy "Mist be Signed by

| nsured to Bind."



The general agency agreenent contained an
i ndemmi fication clause which provided that:

ACENCY shall indemify and hold harmnl ess

Royal . . . from and agai nst any | oss, cost,

claim expense, damage, liability, penalty,

fine, punitive or exenplary danages,

i ncluding fines inposed by any insurance

departnment or regul atory body or expense

(i ncludi ng reasonabl e outside attorney’s

fees) incurred, arising out of or in

connection with or resulting directly or

indirectly fromthe follow ng

a. A breach by Agency or any sub-

producer of Agency of any term or

condition of this agreenent, and/or

b. Any error, om ssion or

negli gent act performed by Agency,

its agent’s servants, enployees and

service conpanies utilized by the

Agency.
Under the general agency agreenent, Specialty was required to
conply with plaintiff’s underwiting guidelines.

Specialty submtted the testinony of its senior
underwiter, James Drummond, that issuing and binding i nsurance
policies in the absence of a signed application was comon
practice in the comercial insurance business, that plaintiff
knew Specialty sonmetines did so on its behalf and that it
acqui esced in the practice. Specialty also produced evi dence
that plaintiff has paid a nunber of clainms exceeding $25,000 in
t he past nine years on insurance policies issued pursuant to

unsi gned appli cati ons.



Specialty and defendant First National were parties to
a brokerage agreenent. That agreenent contained an
i ndemmi fication clause which provided, in pertinent part, that

[ n] ot wi t hstandi ng any other provision of this

Agreenent and as a special consideration of

the execution of this Agreenent by Specialty,

the Broker agrees . . . that it will hold

Specialty, and Specialty agents . . . free

and harm ess, and indemify them from each

and every claimof alleged errors and

om ssions caused by or related to, the acts

of the Broker, its agents, servants,

princi pals and enpl oyees, including |egal

fees, costs and di sbursenents that nmay

reasonably be incurred by Specialty in the

defense of such claimor clains to the ful

extent thereof, with interest thereon, until

pai d.

On March 19, 1996, First National faxed to Specialty an

i nsurance application for defendant Deli. Plaintiff issued an
i nsurance policy to Deli, effective the sane day. The
application contained a nunber of fal se representations,
i ncluding msstatenents retarding Deli’s history of litigation
and i nsurance clains. The application was not signed by den
Rosenwal d, Deli’s president and secretary, or by any other Del
enpl oyee.

Specialty canceled Deli’s policy on May 7, 1996, after
receiving a Dun and Bradstreet report showi ng a $50, 000 judgnent
and four |awsuits pending against Deli and after Deli failed to
respond to repeated inquiries regarding the report. Only after

the cancellation, did Deli respond. Based on assurances of M.



Rosenwal d and Nat han Kl eeman, First National’s president, that
t he judgnent was satisfied and three of the lawsuits were
settled, Specialty reinstated Deli’s policy without a |l apse in
coverage on July 8, 1996.

Foll ow ng reinstatenment of the policy, Deli submtted
clains to plaintiff for a theft loss on May 28, 1996 and a fire
loss on July 11, 1996. At a subsequent exam nation under oath
conducted by plaintiff, M. Rosenwal d acknow edged at | east seven
prior insurance clainms of Deli which were not disclosed on the
application. It is uncontroverted on the record presented that
had plaintiff or Specialty known the true facts, neither would
have insured Deli or they would have cancel ed the policy upon
di scovering the truth.

At a deposition in this case, M. Rosenwald testified
t hat he never saw the insurance application, had no idea who
prepared it or where the information in it came from He
testified that he could not recall anyone asking himfor
information to questions of the type contained in the
application. M. Gossman and M. Kleenman testified that M.

G ossman filled in the application frominformation given to him
by M. Rosenwald in a face to face neeting.

In response to a request for adm ssions by plaintiff,
First National admtted it was an "agent" for Deli w thout

further elaboration. Specialty states in its brief that First



National admtted it acted as Deli’s agent "when it submitted the
application.” In this regard, it attaches a response stating
"adm tted" but does not submt the correspondi ng request (#3).
Deli failed to respond to plaintiff’s requests for adm ssion

i ncluding one that First National was "an agent for Deli," thus
inplicitly admtting to such

| V. Di scussi on

A Plaintiff’'s Mdtion for Summary Judgnent

1. Plaintiff’s Declaratory Judgnment C aim

Under Pennsylvania |law, an insurance policy is void ab
initio for msrepresentation when the insurer can establish that
the insured knowingly or in bad faith nade a fal se representation

which was material to the risk being insured. See Mtinchek v.

John Alden Life Ins. Co., 93 F.3d 96 (3d Cr. 1996); Anerican

Equity Ins. Co. v. DiDomnic, 19 F. Supp.2d 395, 397 (E. D. Pa.

1998). An insured acts in bad faith when he nakes a false
statenent while aware that he does not know whether or not his

statenent is true. See Evans v. Penn Mut. Life Ins. Co., 186 A.

133, 138 (Pa. 1936); Tudor Ins. Co. v. Twp. of Stowe, 697 A 2d

1010, 1016 (Pa. Super. 1997).

It is uncontested that the application contains false
representations about Deli’s prior litigation and clainms history.
A msrepresentation is material if the truth would have caused

the insurer to refuse the risk or to demand a hi gher prem um



See New York Life Ins. Co. v. Johnson, 923 F.2d 279, 281 (3d Gr.

1991); Jung v. Nationwide Mut. Fire Ins. Co., 949 F. Supp. 353,

357 (E.D. Pa. 1997); Federated Life Ins. Co. v. Walker, 1997 W

33264, at *12 (E.D. Pa. Jan. 21, 1997). |In either case, the

policy is void ab initio. Johnson, 923 F.2d at 282. A history

of frequent clains or |awsuits are anong the risk factors
articulated in plaintiff’s underwiting guidelines.
M srepresentations regarding prior clains are clearly material.

See Metropolitan Property and Liability Ins. Co. v. lnsurance

Comir. of Penna., 580 A 2d 300, 303 (Pa. 1990) (three undi scl osed

prior clainms for |osses totaling $17,000 were "certainly
material").

An insurer whose agent knows the true facts and which
then issues or continues coverage cannot |ater disclaimthat
coverage based on a m srepresentation of those facts. See

Headl ey’ s Express and Storage Co. v. Pennsylvania Indem Co., 178

A. 816, 818 (Pa. 1935); Selected Risks Ins. Co. v. Schwabenbauer,

540 F. Supp. 22, 24 (E.D. Pa. 1982) (where insurer’s agent knew
true facts, insurer could not disclaimcoverage based on

provi sion inconsistent with those facts). There is evidence that
Specialty was aware of m srepresentations in the Deli application
regarding prior litigation when it reinstated the policy. That
Speci alty knew about sone undi scl osed risks, however, does not

show it woul d have reinstated coverage had it known of all of the



undi scl osed risks. There is uncontroverted evidence that Del
filed at | east seven insurance clainms in the five years preceding
its application to plaintiff.

If the msrepresentation regarding Deli’s clains
hi story was made by M. Rosenwald, plaintiff is entitled to
rescind the policy. The result could be different, however, if
the false informati on was generated by First National as
plaintiff’s agent or subagent, a question that cannot be
conclusively resolved on the present record.

The distinction between broker and agent is "nore
useful in the insurance industry than in the aw' and is not

di spositive. See Kairys v. Aetna Casualty and Surety Co., 461

A 2d 269, 273 (Pa. Super. 1983). A broker may act in part as an
agent for an insured in obtaining insurance while sinultaneously
acting as an agent or subagent of the insurer. 1d. The casel aw
generally holds that a broker who solicits business from persons
who rely on himto select the insurer is deened an agent of the

insured. There are also cases which hold that a solicitor for a

general agent is also a subagent of the insurer. See R chardson

v. John F. Kennedy Menorial Hospital, 838 F. Supp. 979, 985 (E. D

Pa. 1993) (acts of subagent may bind principal); MGonigle v.

Susquehanna Mut. Fire Ins. Co., 31 A 868, 873 (Pa. 1895)

(solicitor for general agent was subagent whose acts "have the

sanme effect” as if done by general agent); Pennsylvani a Conpany

10



for I nsurance on Lives v. Hone Ins. Co. of Anerica, 145 A. 286,

289 (Pa. 1929) (solicitor of insurance business for insurer’s
general agent was subagent whose acts may bind insurer); lsaac v.

Donegal & Covoy Mut. Fire Ins. Co., 162 A 300, 301 (Pa. 1932)

(solicitor for general agent was subagent whose know edge may be

inputed to insurer); Harris v. Sachse, 52 A 2d 375, 379 (Pa.

Super. 1947) (acts of party to whom general agent has del egated
authority are as binding on insurer as acts of agent). See also
Rest at ement (Second) of Agency 8§ 142, cnt. b (subagent has sane
power as agent to create contractual relations between principal
and third parties).

Who bears responsibility for the m srepresentations and
the precise relationship in fact and practice between First
Nati onal and Specialty as general agent for plaintiff cannot be
conclusively determned as a matter of |law on the record
present ed.

Summary judgnent will not be granted on plaintiff’s

claimfor a declaratory judgnent.

11



2. Plaintiff’'s Breach of Contract and I ndemification d ains
Agai nst Specialty

Under the general agency agreenment, Specialty was
required to conply with plaintiff’s underwiting guidelines and
to indemify plaintiff for |osses resulting froma failure to do
so or fromacts of agents utilized by Specialty.

Plaintiff contends that Specialty breached its contract
with plaintiff by binding and issuing a policy to Deli although
it had not signed the application, and by issuing and | ater
reinstating the policy although Deli was an uni nsurable risk
under the underwiting guidelines.

The rel evant underwiting guidelines provided that
anong the risks denonstrating ineligibility for coverage were
claimfrequency and | osses in excess of $15,000 in the preceding
five years. It is also uncontroverted that contrary to
plaintiff’s requirenments, Specialty bound and issued the policy
wi t hout the signature of a Deli officer or principal.

There is evidence, however, that issuing and binding
i nsurance policies upon unsigned applications was common practice
in the commercial insurance business, that plaintiff knew
Specialty sonetines did so on its behalf and that it acqui esced
in the practice. Specialty also produced evidence that plaintiff
has paid a nunber of clains exceeding $25,000 in the past nine
years on insurance policies issued pursuant to unsigned

appl i cati ons.

12



It is not contested that liability pursuant to a court
judgment is considered a "loss" for purposes of assessing an
i nsurance risk. \Whether or not a judgnent is considered a | oss
when it is entered or when it is satisfied, this would have
occurred within the five years preceding Deli’s application for
i nsurance. There is no evidence of record that Deli satisfied
this judgment by paying | ess than $15,000. It thus appears that
Specialty reinstated Deli’s policy knowing it had sustained a
| oss in excess of $15,000 within the preceding five years.

Whet her clains or suits have been "frequent" or
sufficient in nunber to reflect an unacceptable risk calls for
the exercise of sone judgnent and discretion. Wether or not an
appl i cant has experienced a | oss exceeding $15,000 in the
previous five years, however, is a rather clear cut question.
Nevertheless, it is not altogether clear plaintiff forbade
Specialty to issue and bind a policy for any applicant with even
a single | oss exceeding $15,000 within five years regardl ess of
the circunstances, or whether the risk factors in the guidelines
were to be considered in the aggregate and coul d be applied
fl exi bly depending on the particular circunstances. It is
uncontroverted that Specialty would not have issued or reinstated
the Deli policy had it known of the seven or nore undi scl osed

prior cl aims.

13



If M. Rosenwald is believed and it appears that M.
Grossman was responsible for the pertinent m srepresentations,
plaintiff could be entitled to indemification.

The court will not grant summary judgnent on these
clains on the record presented.

3. Plaintiff’'s Insurance Fraud Cd aim

The Pennsyl vani a | nsurance Fraud Act provides, inter
alia, that a person "may not knowingly and with intent to defraud
any insurance conpany, self-insured, or other person file an
application for insurance containing any false information, or
conceal for the purposes of m sleading information concerning any
fact material thereto.” See 18 Pa. C S. A 8§ 4117(b)(4). An
i nsurer damaged by insurance fraud may recover conpensatory
damages, including reasonabl e investigative expenses, costs of
suit and attorney fees. See 18 Pa. C.S. A 8 4117(g). An insurer
may recover treble damages from a defendant who has engaged in a
pattern of conduct violating the Act. |d.

From t he evi dence of record a reasonable factfinder
woul d not be conpelled to conclude that Deli or First National
engaged in a "pattern of conduct” violating the Act. The act is
ainmed at serial offenders. Several m srepresentations regarding
t he sane subject matter or made in connection with a single
transaction or claimgenerally do not constitute a "pattern”

within the meaning of 8§ 4117. See Parasco v. Pacific |ndem.

14



Co., 920 F. Supp. 647, 657 (E.D. Pa. 1996); Ferrino v. Pacific

| ndemmity Co., 1996 W. 32146, *4 (E.D. Pa. Jan. 24, 1996); Peer

V. Mnnesota Mut. Fire & Casualty Co., 1995 W 141899, *13 (E. D

Pa. Mar. 27, 1995).

There is contradictory evidence as to whether Deli or
First National was responsible for the pertinent
m srepresentations. The question of who was responsible for the
m srepresentations and the intent with which they were nade
shoul d be resolved at trial when witnesses with pertinent
know edge can be subject to cross-exam nation and their
credibility weighed by the trier of fact.

Accordingly, the entry of summary judgnent agai nst
ei ther defendant is not appropriate.

4. Deli's Statutory Bad Faith Counterclaim

For purposes of 42 Pa. C.S.A § 8371, "bad faith"
i ncludes "any frivolous or unfounded refusal to pay proceeds of a

policy." Terletsky v. Prudential Property & Casualty Ins. Co.,

649 A 2d 680, 688 (Pa. Super. 1994), appeal denied, 659 A 2d 560

(Pa. 1995). To prevail on a §8 8371 claim the insured "nust show
that the defendant did not have a reasonabl e basis for denying
benefits under the policy and that the defendant knew or

reckl essly disregarded its |ack of reasonable basis in denying

the claim" Younis Bros. & Co. v. CIGNA Wrldwide Ins. Co., 899

F. Supp. 1385, 1396 (E.D. Pa. 1995)(quoting Terletsky, 649 A 2d

15



at 688), aff'd, 91 F.3d 13 (3d Cr. 1996), cert. denied, 117 S.
. 737 (1997). A plaintiff nust establish bad faith by clear

and convincing evidence. See Terletsky, 649 A 2d at 688.

When the insured nakes a material m srepresentation in
the i nsurance application, the insurer does not act in bad faith
by denying the claimin the absence of evidence of sone di shonest
pur pose. See Jung, 949 F. Supp. at 360-61. The question is not
whet her an insurer’s |egal analysis turns out to be wong, but
what it reasonably believed at the tine. [d. at 358-59.

There is no conpetent evidence of record to controvert
plaintiff’s position that it denied coverage based on a
reasonabl e conclusion at the tine that the insured had know ngly
supplied false material information when it sought coverage.® On
the record presented, one could not reasonably find by clear and
convi nci ng evidence that plaintiff acted in bad faith when it
deni ed coverage. Accordingly, summary judgnent wll be granted
for plaintiff on Deli’s bad faith counterclaim

5. Deli’s Common-| aw Fraud Countercl ai m

To sustain a common-law fraud claim a cl ai mant nust

prove:

3 That the m srepresentations may have been nmade by

First National while conceivably acting as an agent for Specialty
may have contractual consequences but would not alter the fact
that plaintiff is not liable for bad faith conduct under § 8371
if it reasonably concluded at the tinme that Deli was responsible
for the m srepresentations on which denial of coverage was based.

16



a fraudul ent utterance of a
m srepresentation;

whi ch the applicant knew was fal se or
otherwi se made in bad faith

intent by the nmaker that the recipient be
i nduced to rely on the m srepresentation;

justifiable reliance by the recipient; and

damage to the recipient.

Tudor Ins. Co. v. Township of Stowe, 697 A 2d 1010, 1015-16 (Pa.
Super. 1997). Common-|aw fraud al so nust be proven by cl ear and

convi nci ng evidence. See Mser v. DeSetta, 589 A 2d 679, 682

(Pa. 1991); Sewak v. Lockhart, 699 A 2d 755, 759 (Pa. Super.

1997).

In this counterclaimDeli alleges that plaintiff knew
and chose to ignore the m srepresentations on which its denial of
coverage was based and that Deli justifiably relied on
plaintiff’s extension of coverage. A nonnovant nmay not rest upon
mere allegations in his pleadings. Plaintiff has not presented
any conpetent evidence to show that plaintiff or Specialty knew
about the seven or nore undisclosed prior clains or to controvert
their avernents that the policy would not have been issued if
they had known. Plaintiff has not produced evidence from which
one coul d reasonably find by clear and convinci ng evi dence that
plaintiff commtted fraud. Accordingly, summary judgnent for

plaintiff will be granted on Deli’s fraud counterclaim

17



B. Specialty’s Mtion for Sunmmary Judgnent

Specialty asserts that the insurance policy is void due
to the msrepresentations in the application and if it is not
that under their brokerage agreenent, First National is obligated
to indemify Specialty for "any liability found agai nst Specialty
for issuing the policy to Deli."

Because M. Rosenwal d’s deposition testinony could be
credited and it nmay be found that First National was acting for
Specialty, sunmmary judgnent for Specialty on the ground that the
policy is void as a matter of law is not appropriate.

First National argues that Specialty’s notion regarding
the indemmification claimis premature since its liability has
not yet been determ ned, and that the transm ssion to Specialty
of an insurance application containing information which First
Nati onal thought was accurate does not require indemification
under the brokerage agreenent.

Specialty’s notion is not premature. Specialty
asserted a cross-claimagainst First National for contractual
indemmity. A defendant may file a cross-claimagainst any co-

def endant who "is or may be liable to the cross-clai mant for al

or part of a claimasserted in the action against the
cross-claimant." See Fed. R CGv. P. 13(g) (enphasis added).
Thus, "a cross-claimneed not be mature at the tinme the

cross-claimis originally asserted.” daziers and d assworkers

18



Uni on Local 252 Annuity Fund v. Newbridge Securities, Inc., 823

F. Supp. 1188, 1190 (E.D. Pa. 1993); 6 Charles A. Wight, Arthur

R Mller & Mary Kay Kane, Federal Practice and Procedure § 1431,

at 240 (2d ed. 1990 & Supp. 1998).

In construing substantially identical |anguage
governing third-party conplaints, courts have recogni zed that
Rule 14(a) "permts a defendant to bring in a third-party
def endant even though the defendant’s claimis purely inchoate --
i.e., has not yet accrued under the governing substantive |aw --
so long as the third-party defendant nay becone liable for all or

part of the plaintiff’s judgnent."” Andrulonis v. United States,

26 F.3d 1224, 1233 (2d Cr. 1994). See also IHP Industrial, Inc.

v. Permalert, ESP, 178 F.R D. 483, 487 (S.D. Mss. 1997) ("Rule

14 does not require that the third-party plaintiff await the
outcone of the plaintiff’s claimagainst it before it may assert
its third-party claim even when the defendant’s cause of action
for indemmity has not yet arisen under state law); Torno v.
Yormark, 398 F. Supp. 1159, 1175 n.20 (D.N. J. 1975) (sane).

There is a factual dispute as to who was responsi bl e
for the m srepresentations on Deli’s insurance policy. The
indemmity agreenent on its face does not require First National
to indemify Specialty if First National did not and had no
reason to know that the pertinent information in the Del

application was false. Should M. Rosenwald s testinony that a

19



First National representative was responsible for these

m srepresentati ons be believed, First National would be obligated
to Specialty. Thus, sunmary judgnment on this claimis not
appropri ate.

V. Concl usi on

Consistent with the foregoing, plaintiff’s notion for
partial summary judgnment will be granted as to Deli’s
counterclainms for fraud and bad faith under § 8371, and
plaintiff’s notion will otherwi se be denied. Specialty s notion
for summary judgnent will be denied. An appropriate order wll

be entered.

20



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROYAL | NDEMNI TY COVPANY

V.
CIVIL ACTI ON

DELI BY FOODARAMA, | NC., :
GLEN ROSENWALD, SPECI ALTY : NO. 97-1267
| NSURANCE AGENCY, | NC., :
FI RST NATI ONAL FI NANCI AL
SERVI CES, |INC., FIRST TRUST
BANK, INC., LITO AND SONS :
CLEANERS, | NC. AND HARLEYSVI LLE :
MUTUAL | NSURANCE COMPANY

ORDER

AND NOW this day of March, 1999, upon
consideration of plaintiff’s Mdtion for Partial Sunmary Judgnent

(Doc. # 34) and defendant Specialty |Insurance Agency, Inc.’s
cross-Mdtion for Sunmary Judgnent (Doc. #42), and the responses
thereto, consistent with the acconpanying nenorandum [T IS
HEREBY ORDERED that plaintiff’s Mdtion is GRANTED as to Deli by
Foodarama’s counterclains for fraud and insurance bad-faith, and

is otherwise DENI ED, and, defendant Specialty |Insurance Agency’s

Mbtion is DEN ED

BY THE COURT:

JAY C. VWALDMAN, J.



